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MEMORANDUM 

 

TO:  City of Albany Planning Board 

CC:  Zach Powell, AICP, Senior Planner, Department of Planning & Development   

FROM: Martha Mahoney, Esq., Assistant Corporation Counsel, Department of Law 

RE:  Applicability of affordable housing requirements to private developer applicant 

 seeking to construct a new dormitory at 1415 Washington Avenue 

DATE:  October 22, 2021 

Inquiry 

Provide Planning Board members with a memorandum outlining the City of Albany’s 

affordable housing requirements and discussing how the requirements may apply to a 

developer’s proposed project to construct a new private dormitory and considerations for 

permitting a developer to subcontract such requirements to a third party, if applicable. 

Governing Authority: Affordable Housing Requirements  

In 2017, the City of Albany (“City” or “City of Albany”) adopted the Unified Sustainable 

Development Ordinance (“USDO”) to regulate land use and development within the City and 

promote sustainable and equitable economic development. 

USDO § 375-401(4)(b) establishes affordable housing requirements for certain projects 

(hereinafter “Affordable Housing Statute” or “Statutory Requirements”).1  Specifically, § 375-

401(4)(b) requires that “each new residential or mixed-use development or redevelopment 

containing 50 or more new dwelling units shall sell or rent at least 5% of its new dwelling units 

at sales or prices affordable to persons earning no more than 100% of the area median household 

income for the City of Albany, as determined by affordability methods used by the United States 

Department of Housing and Urban Development.”2   

Subsequent to the 2017 enactment of § 375-401(4)(b), the City adopted the USDO 

Affordable Housing Guidelines (“Affordable Housing Guidelines” or “Guidelines”) for the 

purpose of implementing the Affordable Housing Statute.3  The Guidelines state that § 375-

401(4)(b) “established the City’s policy for inclusionary housing, but it did not include detailed 

instructions for administration.”4  As a result, the Guidelines were adopted.  The Guidelines 

                                                           
1 The “Affordable Housing Statute,” codified at Albany City Code § 375-401(4)(b), is affixed hereto as “Exhibit A.” 
2 Albany City Code § 375-401(4)(b). 
3 The “Affordable Housing Guidelines” are affixed hereto as “Exhibit B.” 
4 USDO Affordable Housing Guidelines § 2. 
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discuss compliance standards, income and occupancy requirements, administration, enforcement 

and penalties, and other practical considerations for implementation.  

In addition to the Statutory Requirement and implementing Guidelines, the City created 

an Affordable Housing Compliance Plan (“Affordable Housing Compliance Plan” or 

“Compliance Plan”).5  The purpose of the Compliance Plan is for the owner or developer of a 

project that includes fifty or more dwelling units to acknowledge the applicability of the 

Statutory Requirements and Guidelines and to set forth detailed plans for compliance.  The 

Compliance Plan states that affordable housing units created pursuant to 375-401(4)(b) shall be 

“provided in proportion to the sizes of market rate units included in the development; [and] 

physically integrated with the rest of the development . . . [with] no visible exterior indications 

that units are affordable housing units, such as an alternate entrance.”6 

Thus, there are three instructive sources for analyzing the City’s Affordable Housing 

requirements: the plain language of the Affordable Housing Statute under § 375-401(4)(b), the 

implementing Guidelines, and the Compliance Plan (collectively referred to as the “Affordable 

Housing Requirements”).  

Analysis: Affordable Housing Requirements Applicability to 1415 Washington Ave. 

The issue is whether the City’s Affordable Housing Requirements apply to the 1415 

Washington Ave. project, currently pending Development Plan Review before the Planning 

Board. 

The City’s Affordable Housing Statute under § 375-401(4)(b) applies to “new residential 

or mixed-use development or redevelopment containing 50 or more new dwelling units.”  Here, 

the Master Application submitted by the 1415 Washington Ave. applicant described the 

proposed project as including demolishing an existing 95-room hotel in a MU-CU district to 

construct a new dormitory with “240+/- dwelling units being a mixture of 1, 2 & 4 bedroom 

units.  The total number of beds would be 560 +/- beds.”  On the face of both the statutory 

language and the language contained in the applicant’s proposed project description, it would 

appear that the applicant’s proposed “240 +/- dwelling units” triggers the City’s Affordable 

Housing Requirement by exceeding the threshold for 50 or more new dwelling units in a new 

residential or mixed-use development.  However, the September 28, 2021, Memorandum 

submitted by the City’s Director of Planning, Bradley Glass, provides an analysis of the 

diverging definitions of “living units” and “dwelling units,” articulating that the definition of 

“dormitories” under the USDO, which defines the term as being comprised of “living units,” and 

not “dwelling units,” among other factors, distinguishes dormitories (comprised of living units) 

                                                           
5 The “Affordable Housing Compliance Plan,” is affixed hereto as “Exhibit C.” 
6 Affordable Housing Compliance Plan, Part 1: Policy Guidelines. 
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from structures (comprised of dwelling units), the latter of which is subject to the Affordable 

Housing Statutory Requirements under the USDO.7 

 Under principles of statutory construction employed by state and federal courts, absent 

express statutory language that confers certain rights or exempts parties from certain obligations 

under the law, more conservative courts have employed jurisprudence that does not recognize 

implied rights or exemptions absent any express provision providing for such under the statute at 

issue.  However, other courts similarly take a more liberal approach by finding implied rights 

and exemptions under certain circumstances, based on the particularity of the matter and the 

statute at hand.  Here, the governing statute under the USDO, § 375-401(4)(b), does not contain a 

provision for “exemptions” or “exceptions” to the affordable housing requirements.  In contrast, 

the subsequent subdivision, § 375-401(5), while unrelated in subject matter to inclusionary 

housing requirements, clearly states applicable “exceptions” to certain dimensional standards.  It 

could be inferred that if there were particular exceptions to the Affordable Housing 

Requirements under § 375-401(4)(b), the provision itself, the adopted Guidelines, or the 

Compliance Plan would clearly provide for such exceptions. 

Taking into consideration other sources, the Fair Housing Act Design Manual Guidelines 

define “dwelling unit” as including dormitory rooms.8  However, the U.S. Census Bureau does 

not recognize “dormitory units” as meeting the definition of “housing units.”9 

Therefore, there’s a great deal of ambiguity as to whether the City’s Affordable Housing 

Requirements apply to the construction of a new, private dormitory.  Thus, absent an articulable 

requirement or exception to the Affordable Housing Requirements in the USDO, it is uncertain 

whether the City’s Affordable Housing Requirements apply to the 1415 Washington Ave. 

project.  Out of an abundance of caution, the Board may want to act as if the Affordable Housing 

Requirements apply. 

Analysis: Ability to Subcontract Affordable Housing Requirements  

Assuming that the City’s Affordable Housing Requirements apply to the 1415 

Washington Ave. proposed project, the issue is whether an applicant seeking to construct a new 

                                                           
7 For purposes of consistency, this memorandum does not contradict or further assess the analysis provided by Mr. 

Glass in the Sept. 28, 2021 memorandum.  Mr. Glass’ memorandum is affixed hereto as “Exhibit D.” 
8 See “Fair Housing Act Design Manual,” p.16, 

https://www.huduser.gov/portal/publications/PDF/FAIRHOUSING/fairfull.pdf (last accessed 22 Oct. 2021). 
9 See “U.S. Census Bureau, Population Estimates Program,” 

https://www.census.gov/quickfacts/fact/note/US/HSG010219 (last accessed 22 Oct. 2021); see also Bd. of Trustees 

of Leland Stanford Jr. Univ. v County of Santa Clara, 2019 US Dist LEXIS 176612 (ND Cal Oct. 10, 2019, No. 18-

cv-07650-BLF) (“The affordable housing units described above do not include the hundreds of dormitory-style units 

that Stanford has built for its undergraduate students.  The dormitory units are not counted toward the County's 

Regional Housing Needs Allocation because they do not technically meet the Census Bureau definition of a 

‘housing unit.’”). 

https://www.huduser.gov/portal/publications/PDF/FAIRHOUSING/fairfull.pdf
https://www.census.gov/quickfacts/fact/note/US/HSG010219
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private dormitory may subcontract their affordable housing requirement to an appropriate third-

party, given the particular set of circumstances involved. 

This situation is not expressly provided for under the implementing Guidelines nor the 

Compliance Plan.  While the Guidelines provide for some flexibility in that § 2 provides that the 

owner or developer of an applicable project must submit a Compliance Plan with “any other 

information required by the Chief Planning Official relative to § 375-401(4)(b),” there are other 

practical concerns presented when considering developer or owner requirements in a 

subcontractor setting.  

For instance, Guidelines § 3 and Part 1 of the Compliance Plan require the affordable 

housing units created pursuant to § 375-401(4)(b) be “physically integrated with the rest of the 

development . . . [with] no visible exterior indications that units are affordable.”  Here, the 

developer’s proposed offer to subcontract its obligations under the City’s Affordable Housing 

Requirements to a non-profit organization for the purpose of constructing new affordable homes 

in the City for eligible parties would inherently contradict the “physical integration” requirement 

for affordable housing units associated with applicable projects.   

Further, in a subcontracting situation, the owner or developer of the project would not be 

able to meet their administrative obligations under Guidelines § 5.  Section 5 of the Guidelines 

requires the owner or developer to certify the income of tenants or buyers to the City’s Albany 

Community Development Agency (“ACDA”) at the time of the initial rental or sale, and 

annually thereafter.  The developer would not be in “privity of contract” with the buyers who 

purchase affordable homes from Habitat For Humanity, and therefore, the developer would not 

be in a position to know such details about the buyers nor be able to satisfy their administrative 

obligation under the Guidelines.  Moreover, the City would not be in privity with Habitat For 

Humanity, and therefore, the City would not be able to enforce the subcontract instrument (e.g., 

the Memorandum of Understanding between the developer and Habitat for Humanity), should 

Habitat For Humanity fail to meet requirements.  As a result, the City may not be able to exercise 

its enforcement powers under Guidelines § 6. 

Lastly, Guidelines § 5 requires the owner or developer to file an annual report to ACDA 

providing information on affordable housing rate vacancies, waitlists, household turnover, 

household size, and other relevant information.  In proposing to subcontract their affordable 

housing requirement, the developer/applicant proposed making a one-time payment of $300,000 

to Habitat For Humanity to construct twelve affordable homes, and, therefore, would not have an 

annual report to provide to ACDA given the one-time payment.   

These are practical concerns for the Planning Board to take into consideration in 

accepting the applicant’s proposed plan to subcontract their affordable housing requirement.  The 

biggest area of concern that has been identified at this time is the privity of contract issue, and 



 

5 

the City’s inability to enforce any applicable requirements against the subcontracted entity, 

which, here, is Habitat For Humanity. 

Suggested Recommendations 

a) Absent certainty, assume the Affordable Housing Requirements apply. 

Out of an abundance of caution, the Board may want to act as if the Affordable Housing 

Requirements apply, particularly since the applicant has shown a willingness to comply and 

reach a workable solution. 

b) Seek an official interpretation.  

If the Planning Board would like unequivocal assurance on whether or not the Affordable 

Housing Requirements under USDO § 375-401(4)(b) apply to a private dormitory, I would 

advise that the Planning Board requests that the applicant seeks a formal interpretation from the 

Chief Planning Official, appealable to the Board of Zoning Appeals.  This would provide the 

applicant with the ability to seek administrative recourse, should the official interpretation 

adversely impact the developer’s proposed project at 1415 Washington Ave.  Please note, 

however, that taking such route may further delay the Planning Board’s action on this project. 

c) Draft a three-party MOU in a subcontract situation. 

If the Planning Board conditionally approves the applicant’s Development Plan Review 

on the condition that the Affordable Housing Requirements apply, and permits the applicant to 

subcontract their Affordable Housing Requirements to Habitat For Humanity, I would advise 

that the Planning Board requests that the applicant revises the MOU to include all three parties 

involved: the City, the developer, and Habitat For Humanity.  This would provide the City with 

the ability to enforce its affordable housing obligations against Habitat For Humanity directly, 

should that be an instructive consideration for the City in accepting applicant’s offer to 

subcontract their requirements by donating $300,000 to Habitat For Humanity to construct 

twelve affordable homes for qualifying parties.  
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USDO Affordable Housing Guidelines 
 

1.  Introduction 

In 2017, the City of Albany adopted the Unified Sustainable Development Ordinance (USDO) to 
regulate land use and development within the City and promote sustainable and equitable 
economic development. As part of the USDO, Section 375-4(A)(4)(b) states that: "each new 
residential or mixed-use development or redevelopment containing 50 or more new dwelling units 
shall sell or rent at least five percent of its new dwelling units at sales or prices affordable to 
persons earning no more than 100 percent of the area median household income for the City of 
Albany, as determined by affordability methods used by the U.S. Department of Housing and 
Urban Development." 

Section 375-4(A)(4)(b) established the City's policy for inclusionary housing, but it did not 
include detailed instructions for administration. As a result, these Guidelines have been adopted 
by the Department of Planning and Development to implement Section 375-4(A)(4)(b).  

2.  Affordable Housing Compliance Plan 

The owner or developer of a project that includes fifty or more new dwelling units shall submit 
an Affordable Housing Compliance Plan to the Chief Planning Official as part of its application for 
development. This Affordable Housing Compliance Plan shall acknowledge the applicability of 
Section 375-4(A)(4)(b) and these implementation guidelines, and shall set forth detailed plans for 
compliance. The Affordable Housing Compliance Plan shall thereafter be incorporated as a 
condition of approval in any Development Plan issued by the Planning Board or Chief Planning 
Official.  

The Affordable Housing Compliance Plan shall indicate: the number of ownership and/or 
rental units; the number and size of affordable units; unit floor plans, schematics, and details of 
phasing of the project as a whole, including the affordable housing units; the name and address of 
the entity expected to develop the project; and any other information required by the Chief 
Planning Official relative to Section 375-4(A)(4)(b). 

3.  Affordable Housing Units 

In determining the number of affordable housing units required under Section 375-4(A)(4)(b), 
any fractional requirement shall be rounded pursuant to 375-6(A)(3).  

The sizes of affordable housing units shall be provided in proportion to the sizes of market rate 
units included in the development. Affordable housing units shall not be physically separated from 
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the rest of the development or use a separate entrance, and there shall be no visible exterior 
indications that units are affordable housing units. 

Affordable housing units shall be comparable in infrastructure (including sewer, water and 
other utilities), construction quality, and exterior design to the market rate units.  

4.  Income and occupancy requirements.  

Affordable housing units created pursuant to Section 375-4(A)(4)(b) must, at initial occupancy, 
be affordable to households earning no more than 100 percent of the area median household 
income for the City of Albany, and must be rented to households that consist of the minimum 
number of people as specified below: 

Bedroom Size Minimum Number of People

0   1 

1   1 

2   2 

3   4 

Affordable housing sale and rental limits shall be established by the Albany Community 
Development Agency and based on affordability limits provided by the U.S. Department of 
Housing and Urban Development.  

Affordable housing units shall be restricted to principal residences. Any person who occupies an 
affordable housing unit shall certify to the owner or developer that they are income-eligible and 
meet all other requirements of Section 375-4(A)(4)(b) and these guidelines.  

All owners or developers of affordable housing units shall engage in good faith marketing and 
public advertising efforts each time an affordable housing unit is rented or sold such that members 
of the public who are qualified to rent or purchase such units have a fair chance to become 
informed of their availability. 

5.  Administration  

The affordable housing requirement in Section 375-4(A)(4)(b) shall be administered by the City 
of Albany Department of Planning of Development and the Albany Community Development 
Agency.  

The owner or developer of affordable housing units shall be responsible for certifying the 
income of tenants or buyers to the Albany Community Development Agency at the time of initial 
rental or sale and annually thereafter, with such information to be submitted on forms provided by 
the Albany Community Development Agency. The owner or developer of affordable housing units 
shall also file an annual report to the Albany Community Development Agency within 60 days of 
the end of each calendar year providing information related to affordable housing unit vacancies, 
waitlists, household turnover, household size, household income, market rate rents, and any other 
relevant information. 
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6.  Enforcement and Penalties. 

No project-specific development approval, building permit, or certificate of occupancy shall be 
issued for projects subject to Section 375-4(A)(4)(b) unless an Affordable Housing Compliance 
Plan has been submitted pursuant to subsection 2 above. If the owner or developer violates 
Section 375-4(A)(4)(b), including not constructing the required affordable housing units, the City 
may deny, suspend, or revoke any and all development approvals and pursue penalties as provided 
for in Section 375-5(G) of the USDO. Any decision of the Chief Planning Official may be appealed 
according to the appeals procedures set forth in Section 375-5(D)(12). 

 



Income and Rent Schedule (as of June 2019)

MAXIMUM RENT CAPS

1. The maximum rent (including utilities) in the inclusionary housing is set by ACDA 
and determined using the U.S. Department of Housing and Urban Development 
figures. 

2. Rent per unit cannot exceed 30% of the tenant’s adjusted monthly household 
income.  Effective June 28, 2019, the rent caps listed below will apply to the 
inclusionary housing units.  If 30% of the tenant’s household income is higher than 
the corresponding rent cap, the lower of the two amounts must be used.  

# of 
Bedrooms

Rent

0 $768.00
1 $904.00
2 $1,115.00
3 $1,397.00
4 $1,507.00
5 $1,733.00

3. If the tenant pays utilities, the rent will be reduced by the Section 8 utility allowance.  
For multi-family units, the utility allowance is as follows:

# of 
Bedrooms

Gas Electric

0 $70.00 $99.00
1 $91.00 $128.00
2 $120.00 $169.00
3 $148.00 $210.00
4 $180.00 $253.00
5 $201.00 $281.00

INCOME CERTIFICATION

Household 
Size

1 2 3 4 5 6 7 8

100% City 
median 
income

$44,066 $50,400 $56,700 $62,930 $67,970 $73,010 $78,050 $83,090

Signed income certification forms will be required as follows:

1. All initial occupants as well as existing occupants of inclusionary housing units at the 
time of application are required to provide proof of income (i.e. current pay stub, 
most recent tax return) as well as a signed income certification form.  Subsequent 
annual accountings certifications must be submitted with updated proof of income. 
ACDA staff will determine the income for the occupants based on the information 
provided and will determine if the tenant is eligible. 



2. All new tenants at turnover of units. 
It is the responsibility of the landlord to get a signed certification form from each 
new tenant selected and forward it to ACDA Compliance Monitoring staff.

3. It is the responsibility of the owner to get a signed certification form from each 
inclusionary housing unit on the anniversary date of the completion of the project 
and forward them to ACDA Compliance Monitoring staff for the period of 
affordability.  

CHANGE OF INCOME AFTER INITIAL ELIGIBILITY

Income will be re-certified on an annual basis.  At this time, the certified income of 
tenant household may change and the rents will be changed accordingly.

1. A tenant whose household income increases after initial eligibility determination and 
exceeds 100% of the median adjusted for household size will be allowed to remain in 
the inclusionary housing unit.

(a) New Income exceeding 100% median

The rent (including utilities) on that unit will be adjusted so that the tenant 
is not paying more than 30% of the household’s annual adjusted income.  If the 

tenant pays utilities, the rent will be reduced by the utility allowance.

When the unit becomes vacant, the rent will be reduced back to the maximum 
cap even if it was increased due to the increased income of the previous occupant.

TENANTS WITH SECTION 8 CERTIFICATES AND VOUCHERS

(a) Tenants in place with Section 8 Certificates and Vouchers are income eligible for 
inclusionary housing because both programs require an annual household income 
under 50% of the median.  

(b) The above rent caps will apply to the unit.

Owners may not discriminate against applicants for inclusionary housing unit because 
they have a Section 8 Certificate or Voucher.
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AFFORDABLE HOUSING COMPLIANCE PLAN
Part 1. Policy Guidelines

In 2017, the City of Albany adopted the Unified Sustainable Development Ordinance (USDO) to regulate land use and development within 
the City and promote sustainable and equitable economic development.  

As part of the USDO, Section 375-4(A)(4)(b) states that: "each new residential or mixed-use development or redevelopment containing 50 
or more new dwelling units shall sell or rent at least five percent of its new dwelling units at sales or prices affordable to persons earning 
no more than 100 percent of the area median household income for the City of Albany, as determined by affordability methods used by 
the U.S. Department of Housing and Urban Development." 

Affordable housing units created pursuant to 375-4(A)(4)(b) shall be: 

1. Affordable to households earning no more than 100 percent of the median household income for the City of Albany, pursuant to the
Income and Rent Limits set by the Albany Community Development Agency (ACDA) on an annual basis;

2. Rented to households that consist of the minimum number of people as specified within the adopted guidelines;
3. Provided in proportion to the sizes of market rate units included in the development;
4. Comparable in infrastructure (including sewer, water and other utilities), construction quality, and exterior design to the market rate

units;
5. Physically integrated with the rest of the development and there shall be no visible exterior indications that units are affordable

housing units, such as an alternate entrance;
6. Restricted to principal residences.

Part 2. General Information

Project #: Project Name:

Tax Identification #: Property Address: 

Part 3. Developer Information

Developer Name:

Mailing Address:

Phone No.: E-mail:

Part 4. Unit Information

Total # of Units Proposed: # of Affordable Units Required*^:

# of Units for Rent: # of Units for Sale 

Type of Units Proposed 

# of Studio Units: Avg. Size of Studio Unit (SF): 

# of 1 Bedroom Units: Average Size of 1 Bedroom Unit (SF): 

# of 2 Bedroom Units: Average Size of 2 Bedroom Unit (SF): 

# of 3 Bedroom Units Average Size of 3 Bedroom Unit (SF): 

*5% of total units proposed; ^Fractions of 0.5 or greater shall be rounded up to the next whole number 

Part 5. Affordable Unit Itemization
(If more than 10 units, continue unit information on a supplemental page)

No. Building Address Unit Number # of Bedrooms Square Feet Tenure (Sale/Rental) 

1 

N E W  Y O R K
C I T Y  O F  A L B A N Y

DEPARTMENT OF PLANNING AND DEVELOPMENT 
200 HENRY JOHNSON BOULEVARD | ALBANY, NEW YORK 12210 
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2      

3

4     

5     

6     

7     

8     

9

10      

Part 6. Property Owner Consent

Initial I hereby acknowledge the applicability of Section 375-4(A)(4)(b) of the Albany City Code and the corresponding affordable housing 
guidelines, and attest as follows:
I shall ensure that designated affordable units are rented to households that consist of the minimum number of persons specified for the 
type of unit.
I shall engage in good faith marketing and public advertising efforts each time an affordable housing unit is rented or sold such that 
members of the public who are qualified to rent or purchase such units have a fair chance to become informed of their availability.

I shall certify that any person who occupies an affordable housing unit is income-eligible and meets the requirements of the guidelines. 

I shall be responsible for certifying the income of tenants or buyers to the Albany Community Development Agency at the time of initial 
rental or sale and annually thereafter, with such information to be submitted on forms provided by the Albany Community Development 
Agency.
I shall be responsible for filing an annual report to the Albany Community Development Agency within 60 days of the end of each calendar 
year providing information related to affordable housing unit vacancies, waitlists, household turnover, household size, household income, 
market rate rents, and other relevant information as requested. 

All statements of fact herein are true and correct to the best of my knowledge and reflect the intent of the Applicant(s).  

Print Owner Name(s): Owner(s) Signature: Date: 

                                                                                               

Part 6.  Submittal Requirement Checklist

Required Document Hard Copies Electronic Copies Electronic Submission (.pdf)  
(Required Document Name) 

A.  Required for All Housing Compliance Plan Submissions 

Affordable Housing Compliance Plan Form 0 1 Affordable Housing Compliance Plan 

 Project Site Plan 0 1 Site Plan 

Building Floor Plan Identifying Affordable Units 0 1 Floor Plans 

Implementation Phasing Plan (where applicable) 0 1 Phasing Plan 

B.  Voluntary or Upon Request 

Any additional information determined to be necessary by the 
Chief Planning Official 1 1 [Document Name] 

Electronic document submissions shall be sent via email to dpd@albanyny.gov, USB Flash Drive, or by another medium approved by the City of Albany 
Planning Staff. CD and DVD submissions are not accepted. 
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Memo 
 
 
To: City of Albany Planning Board 
From: Bradley Glass, Director of Planning 
Re: 1415 Washington Avenue, Compliance with 375-401(4)(b) 
Date: September 28, 2021 
 
 
This memorandum is intended to convey general information and sentiments regarding the application of USDO 
section 375-401(4)(b) with respect to the application under consideration at 1415 Washington Avenue. 
 
375-401(4)(b) states: 
 
Affordable housing requirements. After December 1, 2017, each new residential or mixed-use development or 
redevelopment containing 50 or more new dwelling units shall sell or rent at least 5% of its new dwelling units at sales 
or prices affordable to persons earning no more than 100% of the area median household income for the City of 
Albany, as determined by affordability methods used by the United States Department of Housing and Urban 
Development. 
 
The application for 1415 Washington Avenue indicates that the new building will have 240+/- dwelling units being a 
mixture of 1, 2 & 4 bedroom units.  The total number of beds would be 560 +/- beds.  
 
Relevant to these considerations are the definitions of dormitory,1 dwelling unit,2 and family.3  A dormitoty is devoted 
exclusively to living facilities for duly registered students in accredited schools, colleges, universitites, medical or 
technical institutions, with some accomodations for management employees and the spouses of students.  The 
definition references living units  because the living configurations within a dormitory do not adhere to the 
traditional requirements constituting a dwelling unit,  which among other considerations is subject to occupancy by 
a family.   At least some of the units within most modern dormitories, including this one, provide units that de-facto 
exceed the unrelated occupancy allowances under the family  definition, including the preslusion of more than three 

                                                 
1 DORMITORY  A publicly or privately owned and operated building devoted exclusively to living facilities and 
associated programming, in which each person residing in each living unit shall be a duly registered student in any accredited 
school, college, or university, the spouse of such student, or a management employee, or an employee or trainee of a medical 
or technical institution. The facilities may contain sleeping rooms for use of one or more persons, provided that there is at 
least 150 square feet of floor space for the first occupant and at least 100 additional square feet of floor space for every 
additional occupant, the floor space to be calculated on the basis of total habitable room area. Accessory uses may include 
food preparation facilities, exercise facilities, and meeting rooms. 
2 DWELLING UNIT  One or more rooms, including a kitchen or kitchenette, and sanitary facilities in a dwelling structure, 
designed as a unit for occupancy by not more than one family for living and sleeping purposes. 
3 FAMILY  (1) Shall mean: (a) One, two or three persons occupying a dwelling unit (related or unrelated); or (b) 
Four or more persons occupying a dwelling unit and living together as a traditional family or the functional equivalent of a 
traditional family. (c) Four or more persons occupying a dwelling unit whose right to live together is protected by the Federal 
Fair Housing Act, as amended and interpreted by the courts. (2) It shall be presumptive evidence that four or more unrelated 
persons living in a single dwelling unit do not constitute the functional equivalent of a traditional "family." 
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unrelated persons occupying a unit that do not consitute the functional equivalent of a family,  pursuant to the 
USDO definition.  Based upon the terminology employed in the dormitory definition ( living unit ) and my 
involvement in the drafting and development of the USDO, it is my belief that the the USDO was intentially authored 
to exclude units within dormitories from the traditional categorization of dwelling units. 
 
That said, it would also be reasonable to conclude that the intent to characterize dormitories differently for the 
purposes of unit characterisation was not intended to result in an exclusion from the affordable housing 
requirements set forth within the USDO for large development projects (greater than 50 units).  However, 
implementation in this instances would likely be fraught with complications and not achieve the core intent of 
creating affordable housing units available to the general populace.  Such units would, by definition, be relegated 
principally to students, many or all of whom may meet the income qualifications for the afforable units.  The practical 
consideration associated with residency amongst a student population may also discourage prospective occupnats of 
the afforable units. 
 
The applicant has therefore proposed compliance with the affordable housing requirement through an alternate 
means, namely by providing gap finacing to allow for the construction of homes for sale by a local developer of 
affordable homes.  I encourage the Planning Board to strongly consider such an arrangement in light of the 
circumstances at hand.  The Planning Staff would also welcome the Board s feedback about how such arrangements 
and considerations should be handled moving forward. 
























