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INTRODUCTION 

 

Hershberg & Hershberg, Consulting Engineers and Land Surveyors, were retained 

by William Stanley (hereinafter the “Applicant”) to assist with his building permit 

application to reconstruct a dilapidated porch at No. 41 South Pine Avenue.  On 

November 27, 2020, the Applicant, made an application for a building permit and 

this application was denied based upon an interpretation of the Unified Sustained 

Development Ordinance (hereinafter “USDO”) in a letter from Erin M. Glennon, 

Senior Planner (for the Director).   

 

REASONS CITED IN LETTER FOR DENIAL 

 

The denial letter was based upon three sections of USDO listed below: 

FIRST 375-4(G)(3): Infill construction, including principal structures, 

accessory structures, and building additions, shall be designed to be no 

greater than the average setbacks, heights, and building bulk of 

buildings with similar principal uses on the same block face and the 

facing block face to the maximum degree practicable. Furthermore, 

building characteristics such as roof pitches, gables, and the inclusion (or 

not) of porches, shutters, and other exterior elements shall conform to 

the residential buildings on the same block face and the facing block 

face to the maximum degree practicable, in order to preserve the 

character of the block face.  

 

SECOND 375-4(G)(4)(a):  Original materials shall be retained, 

maintained, repaired or uncovered wherever possible and to the 

maximum extent feasible. New buildings and alterations shall be 

composed of materials that complement adjacent facades and are 

compatible with the quality and appearance of traditional materials.    
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THIRD 375-4(G)(4)(d)(i): All porches shall be retained in their original 

style with appropriate supports, balusters, railings, and framed latticework 

to the maximum extent practicable.  

 

 

DESCRIPTION OF WORK UNDER PROPOSED BUILDING PERMIT  

The Applicant observed that the bases of the wood columns supporting the 

roof of the front porch at 41 South Pine Avenue had become deteriorated and the 

wood was rotten.  The Applicant in order to provide appropriate support as called 

for in 375-4(G)(4)(d)(i): cited above determined that masonry base sections could 

be provided to support the original wood columns above thereby retaining their 

original style as called for in 375-4(G)(4)(d)(i): cited above. 

 

The Applicant believes that the proposed changes to the porch are for the 

purpose of providing appropriate support and do in fact, retain its original style.  By 

way of example, the existing porch and the proposed repair and restoration are 

shown below.  The building plans for 41 South Pine Avenue are from a set of plans 

nationally marketed as “American Foursquare Homes” which had a large number of 

variants which could be chosen by builder or home buyer. 
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Existing 41 South Pine Avenue 

 

Proposed revision applied for by building permit 
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Materials and elements of construction which remain unchanged or which 

will be replaced with materials matching the existing porch: 

 Width of porch 

 Depth of porch 

 Height of porch above ground 

 Height to roof 

 Number of risers from ground 

 Slope of roof 

 Top portion of columns 

 Balusters and railings around porch 

Materials and elements of construction which will be changed from the 

existing porch: 

 Column Bases will be replaced with bluestone 

 Location of steps 

 Side walls of steps will be replaced with bluestone 

 Latticework will be replaced with solid wood paneling.  

All of these changes result in building which are similar to other “American 

Foursquare Homes”, a traditional style, as shown below: 
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Note stone bases for wood columns 

 

Note stone bases for wood columns 
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Note center stair location with identical window and door locations 

 

APPLICABILITY OF AN AREA VARIANCE  

An area variance is the appropriate relief as noted in USDO §375-6(B) AREA 

VARIANCE which states that: 

The authorization by the BZA for the use of land in a manner which is not 

allowed by the dimensional or physical requirements of the applicable 

regulations of this USDO. (Emphasis added) 

 

CONSIDERATIONS FOR AN AREA VARIANCE 

The USDO at §375-5€(21)(c)(i) states: 

In making its determination regarding a request for an Area Variance, the BZA 

shall take into consideration the benefit to the applicant if the variance is granted, 

as weighed against the detriment to the health, safety and welfare of the 

neighborhood or community. In making such determination, the BZA shall also 

consider:  
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1. Whether an undesirable change will be produced in the character of the 

neighborhood or a detriment to nearby properties will be created by the 

granting of the area variance  

2. Whether the benefit sought by the applicant can be achieved by some 

method feasible for the applicant to pursue, other than an area  

variance.  

3. Whether the requested area variance is substantial.  

4. Whether the proposed variance will have an adverse effect or impact on 

the physical or environmental conditions in the neighborhood or district.  

5. Whether the alleged difficulty was self-created, which consideration shall 

be relevant to the decision of the BZA but shall not necessarily preclude the 

granting of the area variance.  

 

The sections below address these matters. 

CHANGE IN CHARACTER OF THE NEIGHBORHOOD OR DETRIMENT 

TO NEARBY PROPERTIES 

The proposed changes in porch construction identified above will create no 

undesirable change in the neighborhood or a detriment to adjoining 

properties.   By replacing the deteriorated wood construction with 

architecturally pleasing blue stone column bases and walls bordering the 

steps the building appearance will be enhanced.  Letters of support of this 

change are included in Appendix A and a signed petition is included in 

Appendix B demonstrating that nearby properties do not believe that the 

changes create any detriment to their properties.  
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WHETHER CHANGE CAN BE ACHIEVED BY ANOTHER MEANS 

In order to reconstruct the porch, deteriorated portions of the wooden 

columns had to be replaced.  Replacing them with blue stone was the 

preferred method adopted by the Applicant as the stone is not subjected to 

the rotting that occurred in the wood bases due to the presence of moisture 

accumulating at the base of the columns.  Other materials such as concrete 

or plastic could also be used but the blue stone was a more attractive 

substitution. 

 

WHETHER VARIANCE IS SUBSTANTIAL 

The Applicant does not believe that this variance requested is substantial. 

The width, depth and height of the porch remain unchanged.  The slope 

and height of roof of the porch remain unchanged.  The wood column tops 

are retained as are the balusters and railing around the porch. 

 

WHETHER VARIANCE WILL HAVE AN ADVERSE EFFECT 

The Applicant does not believe that granting these variances will result in 

the creation of any adverse impacts. 

 

LACK OF SELF CREATED SITUATION 

The Applicant believes that this situation may be considered “self-created”.  

The need to replace the deteriorated columns and steps was not self-

created as it was related to age and moisture.  However, such a 

determination does not bar the granting of an area variance.  The 

publication by the New York State Department of State for Boards of Zoning 

Appeals states “perhaps the most important point we can make here is that 

self-created difficulty, as it relates to an area variance application, is not the 

same as self-created hardship, as set forth with respect to the use variance. 

Even if present, it constitutes only one factor to be considered by the board 

of appeals; it does not, in and of itself, act as a bar to the grant of an area 

variance.” 
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QUALITY OF LIFE IMPACTS 

This reconstruction will have no potential quality of life impacts.: 

 

APPROVALS 

This reconstruction requires review and approval by Division of Building & Codes 

for a, Building Permit already covered by an application.   

 

APPLICABILITY OF SEQR 

This action is a Type II action requiring no SEQR review.  The following is quoted 

from the SEQR Handbook: 

Activities that do not meet the definition of "action" or that are classified as 

Type II actions do not require SEQR review. As for the Type II actions, 

included among them are some typical local government activities such as: 

▪ Construction or expansion of a single-family, a two-family or a three-

family residence on an approved lot; 

▪ Granting of individual setback and lot line variances, granting of area 

variance(s) for a single-family, two-family or three-family residence; 

▪ Official acts of a ministerial nature involving no exercise of discretion, 

including building permits and historic preservation permits whose 

issuance is predicated solely on the applicant’s compliance or 

noncompliance with the relevant building or preservation code(s); 

 



 

NARRATIVE DESCRIPTION 

Area Variance 

41 South Pine Avenue                                                                                        Page 10 

CONCLUSION: 

The proposed reconstruction has been designed to minimize the impact of items 

addressed herein.  It is the engineer's conclusion that this project can be 

completed with minimum impact on the environment or on surrounding properties.  

It is also the Engineer’s opinion that this project is a Type II action in accordance 

with SEQR and will have no significant impact on the environment and no SEQR 

review is required.  It is, furthermore, the Engineer’s opinion that the area 

variances and building permit can be granted in accordance with the USDO.  

 

Prepared by: 
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Letters of Support 
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Petitions of Support 

 










